
DOCKET FILE COpy ORIGINAL

Before the
FEDERAL COMMUNICATIONS COMMISSION

washington, D.C. 20554

In the Matter of )
)

800 Data Base Access Tariffs and )
the 800 Service Management system )
Tariff )

DA 93-930

CC Docket No. 93-129

To: Acting Chief, Common Carrier Bureau

PETITION FOR CLARIPICATION OR,
IN THE ALTERNATIVE, BECOBSIDEBATION

U S WEST Communications, Inc. ("USWC"), through counsel,

hereby requests that the Common Carrier Bureau ("Bureau") clarify

that its decision in the Order Designating Issues for

Investigation in the above-captioned docket,' to the effect

that, should a carrier choose to justify its costs for 800

service via a computer model in this proceeding, it must disclose

the model itself "on the record,"2 does not constitute a final

order or decision denying proprietary and confidential treatment

to the Switching Cost Model (or "SCM Model" or "Model") utilized

by uswc to develop such costs in support of its own 800 tariff.

Should it be determined that the Order did make a final decision

on this issue, we respectfUlly request that it be reconsidered.

'au In the Matter of 800 Data _. Acce•• Tariffs and the
800 service Management System Tariff, CC Docket No. 93-129, Order
Designating Issues for Inyestigation, DA 93-930, reI. July 19,
1993 ("Order").

2lsL. at ! 29.
No. of CoPies rec'd d}~
ListABCOE
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The Order stated that: "[p]rice cap [local exchange

carriers] LECs using computer models to develop costs in their

direct cases must disclose those models on the record if their

justification for their rates is based on the use of the

model. "3 This decision was predicated on several factual

assumptions:

1) That so•• LECs developed cost information without the
use of such models. 4

2) That no confidential third-party information would be
compromised by release of the models. 5

Based upon ex parte filings of other parties,6 it now

appears that the first assumption is incorrect. All affected

LECs rely on computer models for their cost analysis. In the

case of USWC, as is documented in the attached affidavit of

Barbara H. stock, it is not possible to calculate costs for

vertical features without using the USWC SCM Model, and would be

extremely difficult to calculate other costs without the Model. 1

As Ms. Stock's affidavit also points out, release of the USWC SCM

Model would also compromise proprietary information provided to

USWC in confidence by switch manufacturers.! More significantly

3~

4~ at ! 28.

5~ at ! 29.

~x Parte Stat...nt of James F. Britt, Bell Communications
Research, Inc., filed August 3, 1993.

1Affidavit of Barbara H. Stock, Attachment A, at 6.

8.I.sL. at 2.
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from USWC's perspective, the SCM Model contains confidential USWC

financial information and is a USWC trade secret shielded from

disclosure. 9 Release of the Model to the public would cause

economic harm to USWC and would effectuate a compensable Fifth

Amendment taking of USWC's property.

In fact, as is pointed out by Ms. Stock in her affidavit,

the SCM program addressed in the Order raises the same factual

issues as were raised in the proceeding concerning the basic SCM

Model. 10 In that proceeding, the Bureau ruled that the SCM

Model (and the Bellcore SCIS Model) were confidential and

entitled to protection against pUblic disclosure. 11 The Federal

Communications commission ("FCCtI) itself subsequently affirmed

that conclusion in denying a Freedom of Information Act request

for the models,12 a decision affirmed by a United States

District Court13 and currently pending before the United States

Court of Appeals for the D.C. Circuit. 14

95 U. S • C. § 552 (b) (4) •

10Affidavit of Barbara H. Stock, Attachment A, at 2, 5-6.

11~ COmmilsion Requirements for COlt Support Material to
be Filed with OKA Accels Tariffs, 7 FCC Rcd. 1526, 1531-38 " 27­
73 (1992) ("ONA Proceeding").

12Allnet Communication Services. Inc., 7 FCC Rcd. 6329-31 "
4-20 (1992).

13Allnet Communication Services, Inc. y. F.C.C., 800 F.
Supp. 984, 987-90 (D.D.C. 1992).

14Allnet Ca.munications Servia.. , Inc. y. F.C.C., No. 92­
5351 (D.C. Cir. Sept. 25, 1992). This case is currently
scheduled for oral argument on February 5, 1994.
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As was the case with the basic SCM Model in the ONA

Proceeding, USWC is willing to provide the SCM Model to the FCC

in confidence. 15 Our concern is that the Order not be read as

having determined the confidentiality issue in advance, so that

USWC, by filing the SCM Model at all, might be deemed to have

waived any claim of confidentiality.

As a general rule, designation orders are interlocutory in

nature and not subject to petitions for reconsideration. 16

However, interlocutory rulings which would demand discovery in

violation of a claim of privilege are subject to administrative

appeals,17 and interlocutory rulings in a jUdicial context which

compromise privileged or confidential information are subject to

reversal via extraordinary writ. 18 In short, if the Order

really does require that USWC publicly disclose its confidential

SCM Model, then it is a final order and a petition for

reconsideration would be appropriate.

We read the Order as directing that USWC justify its

tariffs, and not as foreclosing the possibility that USWC can

1SuSWC will extend all reasonable accommodations to parties
in this matter so long as the confidentiality of the SCM Model is
not compromised.

1647 C.F.R. § 1.106(a); ITT World Co..unications. Inc., 86
F.C.C. 2d 31, 32-33 " 3-4 (1981); International Record Carriers'
Communications, 46 F.C.C. 2d 968, 969-71 " 4-8 (1974). They
are, however, subject to FCC reconsideration on its own motion.
47 C.F.R. § 1.117.

1747 C.F.R. § 1.301(a) (2).

18In Be yon Bulow, 828 F.2d 94, 98 (2d eire 1987); BogQsian
V. Gulf oil Corp., 738 F.2d 587, 591-92 (3d Cir. 1984); United
States y. RKI Co., 599 F.2d 1183, 1185-86 (3d Cir. 1979).
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make a proper showinq sufficient to warrant issuance of a

protective order or other protective device such as was utilized

in the ONA Proceedinq. We plan to proceed in this fashion. If,

however, the Order is final in this regard, we hereby

respectfully request that it be reconsidered on the basis of the

attached affidavit.

Respectfully submitted,

U S WEST COMMUNICATIONS, INC.

By:
Robe
1020 19th Street, N.W.
Suite 700
Washinqton, D.C. 20036
(303) 672-2861

Its Attorney

Of Counsel,
Laurie J. Bennett

Auqust 18, 1993





..ton t.be
PlDaAL COIDBJIIICA!'Ic.. CClllaSSlOB

WallhinqtOD, D.C. 20554

•

In 'the Hatt.r of

800 Da~a .... lac... Tariff.
aDel the 800 service "na9-n~
81'_t_ Tariff

)
)
)
)
)
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DA 13-10

CC Doau~ Ifo. 1'-12.

AllXQt¥;r'l' or P.P" I. 'TQ<Z

STAB OP COLORADO )
)

County of Deav.r )

Barbara B. Stock, haing fir.t duly .worn, depo__ and .ay••

I.

&be 1_ "naver - svltohillCJ COK IIocIel!nv of U S 1fI8T

Cc.aunic:atlon., Ina. (·OSWC·), and has peNOnal Jcnovlec1ge ot ~.

taat. in her attidavi~.

II.

The Sv1tab!n9 CO.~ Hodel 8.7 (ICK 8.7) i. • o~ter ~.l

tha~ i. u.ed by UMfC to e.~i_t. Z'lICUn'lng ..,i1:obll19 a_t:. of

_rvlce_ provided by USWC - .pacifically ~. 800 data ba•• and

oth.r siC)nall1nt~ 7 b••ad .arv1c:_.



III.

Iell S87 aploy. proprietary IUId ol:'1q1r&al pZ'OfZ'_inv tIla~ i.

no~ known by per.on. out.ida the teleca_un1eatlon. bu.i~_.

1.180, input.. to the .adel include elata on .,,1~chinq equipaent.

that UI1fC 1. con~ractually obli9ablcl to keep _eret. by r...on of

a~~. with 1~. vendors of .uch equ1~t: AT''r '1'eCbnolOVi..,

1I0nbem '1'ele"OII, Ine., Bric••on .ebtork 8ys~ and D191tal

Bqul~t corporation. 80M of the proprietaJ:Y and 01:'191nal

pZOOCJr_1ng would, it di.alo.~, allow one or aorta of the ."it=

vendors ~o learn 1nto~tion about their ca.pet1tor8 1 p~ucta

1:hat would not otherwi.e b. available. Sea. of t:he outputs of

the lIOdel, if eli.clOsed, would CJive one or 1IOA of th•••1~cb

vendors otherwi.e unavailable lnforwa~ion on their cOllJMl1:it:or ' a

pricinv st.rategi... Th. 8upportiD9 clocuaentation and inpu~.

WG\llcl allow constructlon of • 1IOclel that. duplicat... the funat1on.

of Sal 8S7. Sell 887 1s another llOCIul. to the 8C11 provra whiClh

va. t:he subject of inve.~igation concemiftCJ t1SWC 1 s pI'101nq of

OIMtn ••tvork Archite"ture servic•••

IV.

Sal SS?· s proprietary and ori.,inal prov~1ft9, support1ag

dOOUMnut10n and inputs are known, w1thin oawe, only to • _leet

group that 1. reapons11)le for the d••ign and uintenanoe of that.

.y.t_.
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v.

8011 887 1. th. aact.l for apport1oa1nt ~ recNrrinv C08ta of

the S87 .19ft&11illCJ matvorlc. Th. baaics Sell acaoapl1... tta. _

t ••k for the voic. and da~. n.twork. ..1•••• of the progr...ln;,

.uppoR1nlJ docnment.t1on, and input. of th. SCM 8S7 would .

cOIIpZ'oai•• the 1nt:etJrity of the entire SCII .odel, not ju.~ the

1IOCIul. d.41csa1:ed to 887. Such rel•••• would .1.0 peJ:1l1~

calculation of the confid.ntial vendor .v1~oh info~tlon to the

.... de;r•••• would r.l•••• of ~e b••ie SCM model.

VI.

une dl1igently prot.ct. the HCZ'eay of Sell, inclUding

SCII SS7, 1t:. input. and 4ocUMnt&tlon. Hullberecl cop1e. u.

provided to authori.e4 u.ere who .19n .~nt. re.triatillCJ

their u.. of thi. inforaatlon. The nuaber of .uthoriled u..r. 1•

•tr1o~ly controllec1, and non. of .uoh u.r. ha. aco... to the

.00000e or coapiled ·cod.. All per.oM who bav. aace•• to any

infOZ'll&tlon about SCM, including the .y.t_ ad:aini.trator and

authorized prOCJr_r, are required to .191' annually, •• a

condition of continued -ploYJI8Dt, an aCJreeMllt bincU.ft9 th_ to

_intain the secrecy of co.pany infonation, inaludilll) ~.

Infomation about SCII. The pertlonal c_puten Oft Which SCII

oper.~, and the phy.ioal di.k.tt•• oontainiDCJ the .oftv.r. and

3
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'the vritten .oure. co4e, are kept in Itecure, aaa-tl.-con1:rolled

build1nv.. Th. aourae cod. ia k.pt in a locked cabinet.

VII.

Sell, includinv Sell 88'1, 1a qui~. valuable to unc, and would

b. valuable to USWC'. competitor. it they Obta1ned acee•• to it.

Sell i. a valuable tool 1n USWC's priciq PnM:le8.. sac all0W8

U8WC to calculate the recurr1ng .witcbtnv co.t ca-.POnent. of

USWC'.· pr04uet. and .ervice.. The.. a_t oOllJXment. are aBed 1:0

detera1ne the price tloor. in 4ete~inin9 USWO'••ervice prices.

Sell, wi1:hout the ..cnt input. con.i.ting' of priolnt dau fraa

Ulle'. vendor., would al.o be a valuable property for ••le to

other f1~ that require .ccura~e ca.ting ot .witching .ervic•••

SCM, it provided to USWC'. ca.petitor., would a1.0 be

valuable to .uch oa.petitor.. SCM would allow the ca.petitar. to

predict, with far (Jr.ater accuracy than they could without the

.adel, US1fC'. price floor. on any (Jlven COIIPItitive ••Z"Y1ce tha1:

involv.. .wltchinv. sar'. dOCUllentation, _nuala and lnput.

would, it di.olaaad to US.C'. cc.petltor., allow th.. to

dUplicate the re.ult. of the SCM .adel'. calculation.

VIII.

It would be quite difficult for otben properly to aoqulre

thi. ._ infor.a1:ion. Inforaation of USWC!'. network

re;ai~ent., initial co.t at inve.t.ant, lnY••~t plan., and

4
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.11aaai:iona of cotI1: UIODCJ .ervie.. are not lcnovn .1MWb.ere. The

provrallliin9 awt intevrai:•••oa. widely aaoepUd and applied

principle. ot coating with the.. e1...nt. 1. itaelf not capable

at baiD; replicated without knowledg. of the .ecret u.we
into~tion lia~ed above.

IX.

Di.clo.ure at 8e11, ita clocu.ent:ation, 11&1\11&1. and input.

would work a olear1y detined and aer10ua injury on uswe. !be

.ad.1 1s capable, atter m041tioat:ion to aub8tltute another uaer'.

inputa for the secret U8.0 input into~tlon, of providing coat

caloula1:10M tor o'thertl. uswe _y a1.0 ..rk.t Qi. ..aet:, .inu.

the .ecret USWC inpu't., to other tiJ:1lll in the futura. Di.c108U"

of the mod.l would de.troy the aarkat value or thi••••et.

Dl.claaura with the a.oret uswc input. would al.o allow 08WC'.

ca.pe'ti'tor. in the teleoaamunicationa bu.in••• to predict more

accurately USWC'. prieM on any 00JIPe1:1tiva .ervic•• which

involve _itching. Di.clo.ure of the dOCUlleft'ta'tlon, _nua1. and

1npu1:. would allow URC'. aoapetltor. to duplicate the tunction

of Che 1IOd~1, thereby alao tS••troy1nv it. _rut value and al.e)

effectively diacloainv USWC'. coat. to USWC'. cc.pet1tor••

X.

I hav. read footnote 24 ot the rec l • JUly 11, 1113 OZder

De.ignating I ••ue. tor Inve.tlCJatlon, 1n _iall it: i ••ta~ "bat

5



• •

"
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me. gan calculate 800 clai:a ba.. c_u without u.. of the

aw1tch1nv I&CXIal. It i ••y opinion thai: aalau1ation of lIO.t 100

elata ba.. GOIIt. ~ une witbout u.e of the SCII 187 model would be

ext~ly difficult and axpena1ve. calculation of vertical

f.ature ooat. without u•• of the 1IOdel would, in .y opinion, be

iJlpo••ibl.. In .ith.r ca••, even it a _thOCS of calaulatiftCJ 100

data ba_ coat. without U•• ot t:.ha ICII 887 would _ deviaed,

d1.g1~ure ot t:.hi. dat. would atill entail the riak of

cOllp~i.in9 the proprietary .witch intorution currently __ 1n

the input to the 1IOCIe1.

Barbara H. 8tooJc

BBPORI .. ca_ thi. 39th day of July, 1113, Barbara B.

stock, who b.iDCJ f1r.t duly 1IWOJ:n, .ta'bld that the fact. in the

foreqo1ng Affidavit van tru••

6



CIRTI'ICATI or .IIYICI

I, Kelseau Po~e, Jr., do hereby certify that on this 18th

day of August, 1993, I have caused a copy of the foregoing

PBTITIOB POR CLARI'ICATIOB OR, IB TBB ALTBRBATIVB,

RBCOBSIDBRATIOB to be served via first-class united states Mail,

postage prepaid, upon the persons listed on the attached service

list.

*via Ban4-Delivery

(CC93-129/../lh)
Updete: 8/18/93 w/042893 Order



*Tariff Division
Tariff Review Branch
Federal Communications Commission
Room 518
1919 M street, N.W.
Washinqton, DC 20554
(2 copies)

*Kathleen B. Levitz
Federal Communications Commission
Room 500
1919 M street, N.W.
Washinqton, DC 20554

*Greqory J. Voqt
Federal Communications commission
Room 518
1919 M street, N.W.
Washinqton, DC 20554

*Judith A. Nitsche
Federal Communications commission
Room 518
1919 M street, N.W.
Washinqton, DC 20554

*steven Funkhouser
Federal Communications commission
Room 518
1919 M street, N.W.
Washinqton, DC 20554

*Christopher J. Trentrup
Federal Communications Commission
Room 518
1919 M street, N.W.
Washinqton, DC 20554

*Colleen Boothby
Federal Communications Commission
Room 518
1919 M street, N.W.
Washinqton, DC 20554

*Mark Uretsky
Federal Communications commission
Room 518
1919 M street, N.W.
Washinqton, DC 20554

*Kathleen Abernathy
Federal communications Commission
Room 826
1919 M street, N.W.
Washinqton, DC 20554

*PeQ9Y Reitzel
Federal communications commission
Room 544
1919 M street, N.W.
Washinqton, DC 20554



*Gary Phillips
Federal Communications Commission
Room 544
1919 M street, N.W.
Washington, DC 20554

*International Transcription
Services

Suite 140
2100 M Street, N.W.
Washington, DC 20037

*Tom Quaile
Federal Communications Commission
Room 518
1919 M street, N.W.
Washington, DC 20554

James P. Tuthill
Betsy S. Granger
Theresa L. Cabral
Nancy C. Woolf
Pacific/Nevada Bell
Room 1525
140 New Montgomery Street
San Francisco, CA 94105

James L. Wurtz
Pacific/Nevada Bell
1275 Pennsylvania Avenue, N.W.
Washington, DC 20004

William A. Blase, Jr.
Southwestern Bell
suite 1000
1667 K Street, N.W.
Washington, DC 20006

James L. Norris
James F. Britt
Bellcore
LeC 2E-243
290 West Mt. Pleasant Avenue
Livingston, NJ 07039

Gail L. Polivy
GTE Service Corporation
suite 1200
1850 M street, N.W.
Washington, DC 20036

Roy L. Morris
Allnet Communication Services
suite 500
1990 M street, N.W.
Washington, DC 20036

Jay C. Keithley
United Telephone companies
suite 1100
1850 M street, N.W.
Washington, DC 20036



craiq T. Smith
united Telephone Companies
P.o. Box 11315
Kansas City, NO 64112

cindy Z. Schonhaut
Metropolitan Fiber Systems, Inc.
suite 300
3000 K Street, N.W.
Washinqton, DC 20007

James B. Gainer
Ann Henkener
PUC of Ohio
180 East Broad Street
Columbus, OH 43266

Joseph P. Markoski
David Alan Nall
Kerry E. Murray
Squire, Sanders & Dempsey
P.O. Box 407
201 Pennsylvania Avenue, N.W.
Washinqton, DC 20044

Ward W. Wueste, Jr.
Richard McKenna
GTE Service Corporation
P.O. Box 152092
Irvinq, TX 75015-2092

Alfred Winchell Whittaker
Kirkland & Ellis
suite 1200
655 Fifteenth Street, N.W.
Washinqton, DC 20005

Carol R. Schultz
MCI Telecommunications corporation
1801 Pennsylvania Avenue, N.W.
Washinqton, DC 20006

Henry D. Levine
Mary K. O'Connell
Levine, Laqapa , Block
suite 602
1200 Nineteenth street, N.W.
Washinqton, DC 20036

Michael F. Brecher
Terri B. Natoli
Donelan, Cleary, Wood & Maser, P.C.
suite 850
1275 K street, N.W.
Washinqton, DC 20005-4078

Francine J. Berry
R. Steven Davis
Aaerican Telephone and Te1eqraph

Co.pany
Roo. 3244J1
295 North Maple Avenue
Baskinq Ridqe, NJ 07920



Leon M. Kestenbaum
Norino T. Moy
Sprint Communications Company
Suite 1110
1850 M Street, N.W.
Washington, DC 20036

Genevieve Morelli
Competitive Telecommunications

Association
Suite 220
1140 Connecticut Avenue, N.W.
Washington, DC 20036

Danny E. Adams
Jeffrey S. Linder
Wiley, Rein & Fielding
1776 K street, N.W.
Washington, DC 20006

Catherine R. Sloan
LDDS Communications, Inc.
suite 400
1825 Eye Street, N.W.
Washington, DC 20006

Andrew D. Lipman
Richard M. Rindler
Swidler & Berlin, Chartered
Suite 300
3000 K Street, N.W.
Washington, DC 20007

Eric Fishman
Sullivan & Worchester
1025 Connecticut Avenue, N.W.
Washington, DC 20036

David S. Torrey
Patrick A. Lee
New England Telephone and Telegraph

Coapany and New York Telephone
Company

120 Bloomingdale Road
White Plains, NY 10605

Jeffrey W. Reynolds
Sugar Land Telephone
14141 Southwest Freeway
Sugar Land, TX 77487

M. E. King, Jr.
Nevada Bell
Roo. B-132
645 East Plumb Lane
P.O. Box 11010
Reno, NV 89520

John C. Litchfield
Aaeritech Services
Location 4F08
2000 West Aaeritech Center Drive
Hoffman Estates, IL 60196-1025
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Ronald W. Barkby
Centel Telephone Companies
8745 West Higgins Road
Chicago, IL 60631

Robert A. Mazer
Nixon, Hargrave, Devans & Doyle
Suite 800
One Thomas circle
Washington, DC 20005

Richard A. Askoff
National Exchange carrier

Association
100 South Jefferson Road
Whippany, NJ 07981

Emmanuel Staurulakis
John staurulakis, Inc.
6315 Seabrook Road
Seabrook, MD 20706

Randall B. Lowe
Jones, Day, Reavis & Pogue
1450 G Street, N.W.
Washington, DC 20005-2088

James S. Blaszak
Francis E. Fletcher, Jr.
Gardner, Carton & Douglas
suite 900 - East Tower
1301 K street, N.W.
Washington, DC 20005

Bob F. McCoy
Joseph W. Miller
John C. Ga_ie
P.O. Box 2400-suite 3600
One Williams Center
Tulsa, OK 74102

Michael L. Glaser
Hopper & Kanouff, P.C.
Suite 200
1610 Wynkoop
Denver, CO 80202

William Page Montgomery
Econoaics and Technology, Inc.
One Washington Mall
Boston, MA 02108-2603

Heather Burnett Gold
Association for Local Tele-

communications Services
Suite 1050
1150 Connecticut Avenue
Washington, DC 20036



Alltel Corporation
One Allied Drive
Little Rock, AR 72202

Century Telephone Company
P.O. Drawer 340
Beaux Bridge, LA 70517

Chillicothe Telephone Company
68 East Main street
P.O. Box 480
Chillicothe, OH 45601-0647

Cincinnati Bell Telephone Company
Room 310
201 East Fourth street
P.O. Box 2301
Cincinnati, OH 45202

Citizens utilities Companies
High Ridge Park
Stamford, CT 06905

Dunkirk and Fredonia Telephone
Company

40 Temple street
P.O. Box 209
Fredonia, NY 14063

Elkhart Telephone Company
P.O. Box 817
Elkhart, KS 67950-0817

Faraers Telephone Cooperative, Inc.
180 North McCUrdy Avenue
P.O. Box 217
Rainsville, AL 35986

Fidelity Telephone Company
64 North Clark
Sullivan, MO 63080

Great Plains Communications, Inc.
1626 Washington street
Blair, NE 68008



Hargray Telephone Company
P.O. Box 5519
Hilton Head Island, SC 29938

Illinois Consolidated Telephone
Company

121 South 17th street
Mattoon, IL 61938

La Fourche Telephone Company, Inc.
P.O. Box 188
La Rose, LA 70373

LUfkin-Conroe Telephone Exchange
P.O. Box 909
LUfkin, TX 75901

Millington Telephone Company, Inc.
4880 Navy Road
Drawer 429
Millington, TN 38083

Mount Horeb Telephone Company
200 East Main street
P.O. Box 65
Mount Horeb, WI 53572

Northwestern Indiana Telephone
Company

205 North Washington street
P.O. Box 67
Hebron, IN 46341

Pineland Telephone Cooperative
P.O. Box 678
Metter, GA 30439

Jo.ephine S. Trubek
Rochester Telephone Corporation
180 South Clinton Avenue
Rochester, NY 14646-0700

Roseville Telephone Company
P.O. Box 969
Roseville, CA 95661

-----



Taconic Telephone Corporation
Taconic Place
Chatham, NY 12037

Alan Y. Naftalin
Charles R. Naftalin
Koteen , Naftalin
1150 Connecticut Avenue, N.W.
Washington, DC 20036

Union Telephone Company
P.O. Box 428
Plain Dealing, LA 71064

Vista Telephone Company
14450 Burnhaven Drive
Burnsville, MN 55337

Vista-united Teleco..unications
P.o. Box 10180
Lake Buena, FL 32830-0180

warwick Valley Telephone Company
Warwick Communications
5506 Detroit Avenue
Cleveland, 08 44102

------l
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